ARIZONA STATE BOARD FOR PRIVATE POSTSECONDARY EDUCATION
PUBLIC RECORDS REQUESTS
The general policy of the Arizona State Board for Private Postsecondary Education (“Board”) with respect to public inspection of governmental records is set forth in A.R.S. § 39-121: "Public records and other matters in the custody of any officer shall be open to inspection by any person at all times during office hours." This public records statute seeks to increase public access to government information and to make government agencies accountable to the public. However, some public records are confidential and should not be disclosed to the public.
PURPOSE
The purpose of this Policy is to establish the guidelines used by Board staff in preparing documents for dissemination pursuant to a public records request, specifically with regard to what public records may be released, what public records may be redacted, and what public records may be confidential or not disclosable to the public. 

POLICY

As a general rule, all records required to be kept under A.R.S. § 39-121.01(B), are presumed open to the public for inspection as public records. Records are defined in A.R.S. § 41-151.18 as: all books, papers, maps, photographs or other documentary materials, regardless of physical form or characteristics, including prints or copies of such items produced or reproduced on film or electronic media pursuant to § 41-151.16, made or received by any governmental agency in pursuance of law or in connection with the transaction of public business and preserved or appropriate for preservation by the agency or its legitimate successor as evidence of the organization, functions, policies, decisions, procedures, operations or other activities of the government, or because of the informational and historical value of data contained in the record, and includes records that are made confidential by statute. If the entire document contains confidential information, it may be withheld. However, in cases where the confidential information and public information are commingled in a single document, redaction would be appropriate.

There are three situations where public records may need to be redacted or withheld:
· Confidential by Statute
· Privacy Interest
· Best Interest of the State 

Records that are confidential by statute are to be withheld. Arizona has over 300 statutes that address confidentiality of statutes and that list can be accessed in Appendix 6.1 at https://www.azag.gov/sites/default/files/sites/all/docs/agency-handbook/ch06-2013B.pdf. Also be aware that rules or regulations also may limit disclosure of certain information. For example, HIPAA prohibits the public release of protected health information that may have been gathered during an investigation or in an application; the Arizona Board of Accountancy prohibits through rule the disclosure of financial statements filed by contractors seeking prequalification for bidding on state contracts; U.S.C. § 405(c)(2)(C)((viii)(I) prohibits disclosure of social security numbers to unauthorized persons; and FERPA prohibits the unauthorized release of education records that the school maintains by any school that receives funds under any program administered by the U.S. Department of Education.   

Records involving privacy interests have long been recognized as an exception to the general rule by Arizona courts. Under this exception, the custodian has discretion to deny public inspection when the disclosure would invade privacy and that invasion outweighs the public's right to know. Privacy is not defined under the Public Records Law. The Arizona Supreme Court relied on the United States Supreme Court’s definition of privacy under the federal Freedom of Information Act (“FOIA”) in finding that information is private if it is intended for or restricted to the use of a particular person or group or class of persons (not freely available to the public) and the privacy interest encompasses the individual’s control of information concerning his or her person. The most prominent example is a person’s privacy interest in his or her birthdate. A second example would be regarding the public release of financial statements. With financial statements, the Board should look first at whether the applicant is a publicly traded company or a privately held company. If the applicant is a publicly traded company and the financial statements have been filed with the SEC, those records would be freely available to the public through the SEC and therefore are not protected by a privacy interest. If a company is privately held, and the records are not freely available to the public through any other means, the Board should review the document to redact any proprietary information before disseminating it. Although FOIA does not govern public records requests in Arizona, federal court cases involving financial statements requested through FOIA have given some guidance stating that financial information may be akin to a trade secret and a privacy interest may exist if the information contained within the financial statement is proprietary.  

Restricting access to records based upon the best interests of the state is allowed where inspection might lead to substantial and irreparable private or public harm. As early as 1952, the Arizona Supreme Court recognized an exception to public disclosure for records the disclosure of which would be detrimental to the best interests of the State. The Board must balance the possible adverse impact on the operation of the public body if the information in question is disclosed against the public's right to be informed about the operations of its government. An example here is with public records requests involving pending investigations or open licensing application files. Case law in Arizona supports the best interests of the state when a Board withholds open investigation files while the Board investigation into an application or allegation of unprofessional conduct is ongoing, and the Board has not made a final determination.
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